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IN THE 


Court of Appeals, Etatrirt of Columbia 

January Term, 1913. 

No. 2,524. 

Virginia Talty, Appellant, 
vs. 

Elizabeth R. Talty and Robert C. Talty. 

BRIEF FOR APPELLEES. 

The sole question presented by this appeal is whether, 
in this District, a widow whose husband had a remainder 
in fee, as a tenant in common, after a life estate in another, 
who is still living, is entitled to dower in the remainder. 
The facts are stated with sufficient accuracy in the brief for 
appellant. 




POINTS AND AUTHORITIES. 

I. At common law, the appellant would not have been 
entitled to dower. 

II. The statutory law of this District does not confer 
that right upon her. 


B\ the rules of the common law, the widow was not en¬ 
titled to dower, nor the widower to curtesy, in lands of 
which the husband or wife was entitled to a re¬ 
mainder in fee aftei a life estate, if the remainderman 
predeceased the life tenant, the remainderman under such 
circumstances, having had neither the possession nor the 
right of possession of the premises, or in other words, hav¬ 
ing had seism neither in law, nor in deed.. The widow 
was endowable though there had been no actual possession 
by the husband, if he had had the right of possession, be¬ 
cause “'during coverture she could not take possession of 
the lands of her husband; but actual seisin was necessary 
to enable the husband to claim as tenant by the curtesy,” 

because he could take such possession. Mercer’s Lessee 
vs. Selden, 1 How., 37, 54. 

SeiMn is either in deed or in law; seisin in deed is the 
actual possession; seisin in law, the right to immediate pos¬ 
session. ’ Tate, et ux., vs. Jay, et al., 31 Ark., 576; McGuire 
et a {" V *, C °° k ’ 135 S. W„ 840 (Ark.) ; Durando vs. Du- 

snn q,; ” f 1: Green ’ et UX ’ vs ' Putnam - 1 Barb., 

Shoemaker vs - Walker, 2 S. & R„ 554; Nixon 

2*19 V s? m ,04i Br “ d " ei " c “' c °- 

119 , 23 ’ Savage vs - Savage, et al., 19 Oreg., 

HI’ CarIson ’ et al > vs - Sullivan, et al., 146 Fed., 476 
478; Von Arb, et al., vs. Thomas, et al., 163 Mo., 33, 41.’ 

Even, “where a husband has an estate for life, and a re- 
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mainder in fee, and there is an intervening vested estate 
in some other person, the husband has not such an estate 
as can entitle his wife to dower. (Citations.)” Moore vs. 
Esty, 5 N. H., 479, 492. 


II. 

Our Code provides: Estates are either in possession or 
expectancy (Sec. 1610). 

An estate in possession exists when the owner has an im¬ 
mediate right to the possession of the land (Sec. 1017). 

An estate in expectancy is either a reversion or a future 
estate (Sec. 1018). 

A future estate is one limited to commence at a future 
day, either without the intervention of a precedent estate 
or after the expiration or determination of a precedent es¬ 
tate created at the same time and by the same conveyance 
or devise (Sec. 1020). 

If it is to commence upon the full expiration of such 
precedent estate, it is a remainder and may be transferred 
by that name (Sec. 1021). 

Expectant estate shall be descendible,, devisable, and 
alienable in the same manner as estates in possession (Sec. 
1030). 

A widow shall be entitled to dower in lands held by 
equitable as well as legal title in the husband at any time 
during the coverture, whether held by him at the time of 
his death or not (Sec. 1158). 

On the death of any married woman, owning real estate 
in fee simple and intestate thereof, if there has been a child 
born of the marriage capable of inheriting said property, 
the husband surviving her shall be entitled to an estate by 
the curtesy therein, whether the wife’s estate be legal or 
equitable and whether the wife’s seizin be in deed or law 
only (Sec. 1159). 
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The appellant’s case is contended for under Sections 
1030 and 1158. 

No one of these sections, nor do all of them combined, 
confer upon a widow the right of dower in lands in which 
her husband, at no time had a greater interest than a re¬ 
mainder subject to the estate of a life tenant who survived 
him. 

The appellant appears to rely mainly, in support of her 
contentions, upon Section 1030 of the Code, which pro¬ 
vides, only, that expectant estates shall be descendible, de¬ 
visable and alienable in the same manner as estates in pos¬ 
session. Her contention, as stated at page 11 of the brief, 
is that this section was intended to place expectant estates 
upon the same footing with estates in possession in every 
possible particular, and that this court must amend the sec¬ 
tion by striking out the words descendible, devisable and 
alienable, and substituting therefore the word transmissible. 
There is a great difference between the language used and 
that proposed. The statute declares that expectant estates 
shall be descendible, devisable and alienable, not that they 
shall be otherwise transmissible than at common law. 

The appellant admits, as she must, that, of the three 
terms, “descendible, devisable and alienable” used in the 
statute, her rights, if any there be growing out of this sec¬ 
tion, are to be found in the expression “descendible * * * 
in the same manner as estates in possession,” and she in¬ 
sists this means “passes to heirs subject to the widow’s 
right of dower, precisely as an estate in fee simple in pos¬ 
session would do.” In order to sustain this contention 
it is necessary to hold that the right of dower descends from 
the husband to the wife, a contention which is wholly unten¬ 
able, for the wife is in no sense an heir of the husband. 
Her right of dower does not descend from him to her. It 
does not depend upon her own seisin or that of any ancestor, 
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but is an interest carved out of the estate of her husband, 
and, until actually assigned, she has no estate whatever 
capable of being alienated, hut a mere chose in action. 


“Dower is an excrescent interest taken out of the 
inheritance for a time, which, being elapsed, the in¬ 
terest falls again to the owner of the inheritance.” 
Kennedy vs. Nedrow, ct al., 1 Dalk, 415, 418. 

“The general statute of limitations does not apply 
to a right of dower. It was not within the words of 
the statute, for the widow did not count on her own 
seisin, or on that of any ancestor. (Citations.)'” 
Durham vs. Angier, 20 Me., 242, 245. 

“A widow is not entitled to dower in a vested re¬ 
mainder. (Citations.) She can not as doweress he re¬ 
garded as heir of her husband. (Citations.)” Gray 
vs. Whitmore, et al., 192 Mass., 367, 379. 

“The takers of the life estate heretofore created by 
common law or by statute on the owner’s death, such 
as dower, curtesy, or homestead, are not heirs.” 
Proctor vs. Clark, 154 Mass., 45, 50. 

“Dower is that freehold estate which is carved to the 
widow out of the real property whereof the husband 
was seized during the coverture, of a nature to be in¬ 
herited by any issue which she might have had.” 
King vs. King, et al., 61 Ala., 479, 481. 

“The right of the wife to dower is not derived 
through the husband, but by provision of law. It is 
an interest which the law casts upon the wife.” Smith, 
et al., vs. Hines, 10 Fla., 258, 282. 

“An estate in dower is a continuation of the estate 
of the husband, and upon his death the right thereto 
becomes consummate.” Young vs. Tarbell, et al., 37 
Me., 509, 513-14. 

“Dower is not in any sense an estate until assigned.” 
Malone vs. Conn, 95 Ky., 93, 96. 

“The widow’s right of dower, before assignment, 
was purely an equitable right, and conferred upon her 
no specific estate or interest in the lands which she 



6 


could sell or assign to another. (Citations.)” Turnip- 
seed vs. Fitzpatrick, 75 Ala., 297, 303. 

The right of dower in a married woman is a mere 
intangible, inchoate, contingent expectancy, and even 
in a widow, until it is assigned, it is no estate in the 
land, but it is a right resting in action only, and it can 
not be aliened.” Blair vs. Harrison, 11 Ill., 384 
385-86. 

L ntil there is an actual admeasurement of dower, it 
1S a mere potential interest, amount to nothing more 
than a mere chose in action, and is not subject to 
seizure and sale by execution at law. Before admeas¬ 
urement of dower, the widow has no interest or estate 
in the lands, and her deed operates, not as a grant, 
but as an estoppel. (Citations.)” Insurance Co. vs. 
Newman, ct al, 120 Ind., 554, 560. 

In Witthaus vs. Schack, 105 N. Y. 332, 337, collating 
and reviewing the authorities, the court held th^t, “before 
assignment, the widow has no estate in the lands of her hus¬ 
band ; her right is a mere chose in action which cannot be 

sold upon execution at law; until that time it is strictly a 
claim.” 

It cannot be seriously contended, then, that the widow’s 
dower descends to her from the husband. 

It is further submitted, however, that Sections 1029 and 
1030 of the Code have no application to the present case, 
for the reason that the “Expectant Estates” therein in¬ 
tended refer to estates propertly expectant, and not to 
\ ested estates, whether in possession, reversion or re¬ 
mainder. The term “expectant,” while sometimes used 
w ith respect to estates vested in praesenti, though to be 
enjoyed in futuro, refers properly to estates which are not 
vested, but rest in expectancy, such as contingent re¬ 
mainders and the like. In the case of a vested remainder, 
attcr a particular estate for life, the former estate is no 
more expectant than the latter estate. Both are interests 




the ownership of which is absolute, the only difference be¬ 
tween them being that the enjoyment of one is present while 
that of the other is future. That such vested interests in 
remainder are not estates in expectancy is pointed out in 
the opinion of this Court in the recent case of Hayes vs. 
Huddleson, decided at the present term. 

That Section 1029 deals with expectant estates, properly 
so-called, is obvious from its provisions. It is these es¬ 
tates, not vested ones, which at common law could be de¬ 
feated or barred by alienation or other act of the owner of 
an intermediate or preceding estate, or by its destruction by 
disseizin, forfeiture, surrender, merger or otherwise. In 
short, there is not a single feature or provision of Section 
1029 which is or ever was applicable at common law to 
vested estates in remainder or reversion, or to any estates 
which are not “expectant,” in the strict sense of the term. 
And so with respect to Section 1030; there never was any 
question at common law but that vested estates in remainder 
and in reversion were descendible, devisable and alienable, as 
completely in all respects as were estates in possession. It 
follows, we respectfully submit, that those sections are 
without relevancy to the case at bar. 

The remaining, and the only pertinent contention of 
the appellant is that since Section 1158 provides that a 
widow shall be entitled to dower in lands “held by equit¬ 
able as well as legal title,” it was not necessary that her 
husband should have had either the possession or the right 
to possession of the lands at any time during his life. 

In Jenkins vs. Fahey, 73 N. Y. 355, the first case cited 
in support of this contention, the question in so far 
as that case is pertinent here, was whether, under a 
statute authorizing the sale of an infant’s lands whenever 
the “infant shall be seized of lands or tenements, or enti¬ 
tled to a term to come in any lands in this State,” 


an in- 
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fant’s estate in remainder could be sold. A former statute 
had authorized the sale of “the real estate of infants,” and 
the Revised Statutes of the State provided that any infant 
“seized of any real estate, or entitled to any terms for 
years in any land" might apply for sale or disposition of 
his property. The court held that, although the language 
of these several statutes differed slightly in phraseology in 
describing and characterizing the property subject to the 
provisions of the act, there was no reason to suppose that 
any difference in substance was intended—a difference of 
the verbiage in a statute of revision does not necessarily 
call for a different construction or infer a change in the 
law, that a remainder in fee in lands is clearly “real es¬ 
tate.” both at common law and in the terms of the stat¬ 
utes. and that the object of the latter was to authorize the 
sale of every and all estates and interests in lands belonging 
to infants. “Every present estate of freehold is capable of 
seisen, either in deed or law”—a proposition which the 
opinion proceeds to uphold upon common law principles 
and decisions—“for the possession or the termor is, in law, 
that of the remainderman or reversioner,” and. although \ 

“this does not apply when the particular estate is an estate 
of freehold,” yet “there may be in the latter case a seisen in 
law which answers the call of the statute under which the 
proceedings were had, resting upon a different principle,” 
namely, that, in the case of a vested remainder or rever¬ 
sion there is a seisen in law, all the possession of which 
the nature of the estate is susceptible. In Plowden, 191, it 
was held that when a reversion is dependent on an estate for 
life, the reversioner in pleading may state that he is seized 
of the reversion. The Statutes of this State give a right 
of action for waste to ‘a person seized of an estate in re¬ 
mainder or reversion,’ and thus describes the remainder¬ 
man as one ‘seized’ of the estate. (R. S., 1750, §8). When 
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the particular estate and the remainder in fee are created 
at one and the same time, and by one and the same act, if 
the particular estate is a freehold or one for life, the seisen 
as well as the possession passes to and stops in the ten¬ 
ant of the freehold, but in such case it is said the livery 
made to the tenant of the freehold enures to the benefit of 
the reversioner or remainderman, and passes to the rever¬ 
sioner or remainderman instantaneously upon the determi¬ 
nation of the particular estate. The act of livery of seisin 
is due to the one who takes the first estate with right of 
possession. One is ‘seized’ of an estate in remainder 
when the estate is vested (Cook vs. Hammond, 4 Mass., 
467; 2 Bl. Com., 166; 1 Wash, on Real Prop., 38, 47; 4 
Kent Co., 386). Remainders and reversions being future 
interests, there can be no seisin in deed of these, only a 
seisin in law until they come into possession, but there is a 
seisin in law, which is all that is required. (Crabbe’s Law 
of Real Property, 1001). But we are relieved from an ex¬ 
tended consideration of this question by the construction of 
the courts of this State of the same language in another 
Statute in which the question has been thoroughly treated 
by learned judges,” citing Vanderberger vs. Crandall, 2 
Den., 9; Van Rensselaer vs. Poncher, 5 Id., 35, and Wen¬ 
dell vs. Crandall, 1 Comst., 491, in which cases a statute 
to abolish entails, providing that when any persons were 
“seized in fee tail of any lands, tenements or herediments” 
they should be deemed seized thereof in fee simple, the act 
being entitled an act to abolish entails, to confirm convey¬ 
ances by tenants in land and to regulate descents, and its 
first section providing that “all estates tail shall be, and are 
hereby abolished,” was held to apply to estates tail in re¬ 
mainder and reversion as well as such estates in possession, 
there being the same reason for abolishing the one as the 
other. The court, in Jenkins vs. Fahey, applies this reason- 



ing to the case before it, and declares, “There is the same 
reason for subjecting estates of infants in remainder or 
reversion to the jurisdiction of this court, and authorizing 
a sale when the interests or necessities of the infant require 
or make a sale expedient as estates in actual possession.” 

From the foregoing it is apparent that the seisin in law 
contended for as existing in the case of estates in remainder 
or reversion, rested by the court upon the principles of the 
common law and decisions thereunder, was not a seisin 
under which dower could be claimed, being denied by those 
very common law principles and decisions; and, further, 
that the decision reached in Jenkins vs. Fahey turned ulti¬ 
mately and in fact upon the Statutes of the State of New 
York, interpreted by this plainly expressed object and in¬ 
tent. 

That the expressions used in the opinions of courts are 
limited by the facts of the case before the court is of course 
too well settled to require discussion. Buchanan vs. Mac- 
farland, 31 App. D. C., 6. Brunthaver vs. Talty, 31 Id., 
134, 137; Paolucci vs. United States, 30 App. D. C., 217, 
222; Wetmore vs. Karrick, 205 U. S., 141, 155. 

Indeed unless Jenkins vs. Fahey is to be limited in the 
manner indicated, it is hopelessly in conflict with the earlier 
as well as later decisions of the same and other New York 
Courts. That case was decided in 1878. 

In Durando vs. Durando, 23 N. Y. 331, decided in 1861, 
the court said. To entitle a widow to dower, the husband 
must have been seized, either in fact or in law, of an es¬ 
tate of inheritance in the land at some time during the cov¬ 
erture. This rule is inflexible. Where, therefore, the hus¬ 
band had, previous to his death, simply a reversion in fee, 
or a vested remainder expectant upon an estate for life, his 
widow cannot be endowed. As in such a case the husband 


11 


has never had either possession or any right of possession, 
he cannot be said to have had a seisin of any sort either 
actual or legal.” 

In Ferguson vs. Tweedy, et al, 43 N. Y. 543, 548-9, de¬ 
cided in 1871, a deceased wife having had a vested re¬ 
mainder in lands subject to a life estate, the court held the 
surviving husband not entitled to curtesy. “There did 
not any fact exist, which, for her life time, after the exe¬ 
cution of the deed, gave her the constructive possession or 
right of possession. * * It is settled that if there be an 

outstanding estate for life, the husband cannot be the ten¬ 
ant by the curtesy of the wife’s estate in reversion or re¬ 
mainder, unless the particular estate be ended during cover¬ 
ture. (Coverture.)” 

Durando vs. Durando is followed and approved in House 
vs. Jackson, 50 N. Y., 161, decided in 1872, in Phelps vs. 
Phelps, et al., 143 N. Y., 197, decided in 1894, in Jackson, 
et al., vs. Walter, 86 App. Div., 470, decided in 1903, in 
Poillon vs. Poillon, 90 App. Div., 71, 75, decided in 1904, 
and in Russell vs. Wales, 119 App. Div., 536, 540, decided 
in 1907. 

In Phelps vs. Phelps, et al., 143 N. Y., 197, decided in 
1894, Gray, J., said: “I am unable to find in the adjudicated 
cases any support for the proposition that a right of dower 
can be asserted, except with respect to real property of 
which the husband was actually seized during his life time, 
or to the actual seisin of which he had a legal right.” 

And in Collins vs. Russell, et al., 184 N. Y., 74, 76, de¬ 
cided in 1906, it is said: “Actual seisin in the wife is neces¬ 
sary in order to vest the husband with the estate in curt¬ 
esy.” 

In addition to Jenkins vs. Fahey, appellant, cites but 
three cases,, in support of the point now under considera¬ 
tion,—Godfrey vs. Godfrey, 17 Ind., 6, Witsell vs. Charles¬ 
ton, 7 S. C., 88, and Thompson vs. Sandford, 13 Ga., 248. 
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In Godfrey vs. Godfrey, the question presented involved 
only the right of partition under a statute providing that all 
persons “holding lands” might have partition. Notwith¬ 
standing the statute, it was contended that, though the pe¬ 
titioner had title and the right of possession he was not 
entitled to partition without having possession, the lands 
being claimed adversely bv another. The court held that, 
independently of statute, the question of title could not 
be tried in a partition proceeding, but that such procedure 
in Indiana was authorized by statute, in view of which 
statute the word “holding” as used in the partition statute, 
did not require actual occupancy, but was “equivalent to 
owning, or having title to lands, etc.” There is no holding 
m this case that remaindermen are “persons holding lands” 
in such a sense as to be entitled to partition, much less that 
their widows are entitled to dower in such remainders. 

In \\ itsell \s. Charleston, / S. C., 88, the question was 
whether property, the title of which was vested in a trustee 
for the use of a wife was “held” by the wife, within the 
meaning of a provision of the State Constitution that “the 
leal and persona! property of a woman held at the time of 
her marriage, or which she should afterwards acquire, 
should not be subject to levy and sale for her husband's 
debts, but might be alienated by her as if she were unmar¬ 
ried. The wife having pledged certain personal property, 
of which she was in possession, for a debt of the husband, 
afterwards contended that, because the title was in the 
trustee, the property was not “held” by her, so as to confer 
upon her the power to alien. There was no particular es¬ 
tate, the wife’s interest being in praesenti, and, although 
the opinion for some reason which is not apparent discusses 
the case as though it were one of lands, the property was 
personalty, being certificates of stock issued by the City of 






13 


Charleston. The court held that the section under con¬ 
sideration in applying its provisions to property held by 
the wife at the time of her marriage or acquired by her 
afterwards, afforded its own definition of the word “held,” 
and made it the equivalent of “acquired,” its object being 
to put property acquired, whether before of after marriage, 
upon the same footing. As stated, the case dealt with in¬ 
terests in possession, there being no estates in remainder or 
reversion, or future interests of any character, so that its 
relevancy to the case at bar is not apparent. 

In Thompson vs. Sand ford, 13 Ga., 238, one of the two 
heirs or next of kin of an intestate, the report not showing 
whether the estate was real or personal, died before the 
estate had been distributed, and the question was whether 
he had sufficient seisin to have acquired a title under which 
his creditors could claim payment of his debts, or whether 
the entire estate passed to the surviving heirs or next of 
kin of the intestate. The survivor contended that seisina 
facit stipitcm, and, therefore, as the deceased debtor had 
never been in possession, no right descended through or 
could be claimed under him. On the ground that the statutes 
of Georgia had placed real and personal property upon the 
same footing, that the rule of seisina facit stipitcm had 
been abolished by statute in England, and that the reason 
for it having ceased, the rule also had ceased, the court 
held that, therefore, titulus facit stipitem had succeeded 
seisina facit stipitcm , in Georgia. The analogy of the case 
to that at bar is, also, not apparent. 

On the other hand, turning to cases which are pertinent, 
in Holland vs. Cruft, et al., 3 Gray, 162, 185, construing a 
statute subjecting “lands held in fee tail” “to the payment 
of the debts of the tenant in tail, in the same manner as 
other real estate,” the Court said: “Liability of lands to 
be taken for the debts of a tenant in tail does not extend 
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to lands of which the tenant has only an estate tail in re¬ 
mainder, which has never vested in possession.” 

In Stevens, et al., vs. Enders, 13 N. J. Law, 271, 273, it 
is held that a remainderman is not entitled to partition 
under a statute providing for “partition of lands held by 
coparceners, joint tenants or tenants in common,” because 
remaindermen are not “in actual possession or entitled to 
immediate possession in severalty after partition made.” 

In Smith, et al., vs. Gaines, et al., 39 N. J. Eq., 545, 547, 
construing a similar statute, the court declared that re¬ 
maindermen were not within the terms of the act, saying. 
This statute applies to those cases, only, where the estate 
of the coparceners, joint tenants or tenants in common is 
in possession. This appears from the use of language 
identical with that in the previous partition acts, ‘lands held 
by coparceners,’ joint tenants or tenants in common 
which had always since Henry VIII, been construed in 

those acts as denoting present possession, either actual or 
constructive.” 

The least consideration of the purpose and intent of 
Sections 1158 and 1159, interpreted in accordance with the 
familiar rule that the prior state of the law, and the evil 
to be remedied, are to be considered in the construction 
of statutes, will remove all possibility of doubt as to their 
object. At common law, the widow was entitled to dower 
only in case the husband held the legal title to the land. 
The object of Section 1158 was to give her dower in lands 
whether held by legal or equitable title, and that Section 
makes no reference to the distinction between seisin in 
deed and seisin in law, because, at common law, the widow 
was entitled to dower whether the husband’s seisin con¬ 
sisted in actual possession, which is seisin in deed, or the 
right to take possession, which is seisin in law. Section 
1159, on the contrary, provides that the husband shall be 




entitled to curtesy, whether the wife's estate be legal or 
equitable, and whether her seisin be in deed or m law only, 
because at common law, since he might have reduced her 
S in law «o seisin in deed, if he wished .. do ». * 
entitled to curtesy only of the lands of wh.ch she had had 
seisin in deed. It wouldd be carrying construction beyond 
all precedent to hold that, in addition to these manifest 
objects of the legislation, and with nothing in their phrase- 
olo<w to indicate such a purpose, the intention was to carry 
the rights of dower and curtesy into estates of remain el¬ 
and of reversion, contrary to the law since its earliest 
foundation. Had any such purpose as this been in con¬ 
templation, it would not have been left to obscure inference 
or deduction by extending the meaning of the word held 
beyond its natural construction, or any meaning w uc 1 
conveys to the mind in its ordinary use. 

It is respectfully submitted that there is no error in the 
order appealed from, and it should therefore be affirmed. 

W. C. Sullivan, 

Attorney for Appellee. 


